REMARKS 


The claims of the present application have been amended to more accurately 
reflect the inventive subject matters set forth in the application. It will be 
noted that daim 1 has been amended to include the Umitation of claims 2 and 
3, and claims 2 and 3 have now been cancelled. Claim 4 was amended to 
clearly indicate that the face mask tube fitting and the nebulizer tube fitting 
are two different diametric dimensions and the invention is designed to be 
interposed between the two units, namely the face mask and the nebulizer 
and to permit the interconnection thereof. 

Before discussing the primary reference cited by the examiner, it is believed 
that a few points shotdd be noted. First, it should be realized that a current 
nebulizer has a standard tube fitting collar which in virtually all cases is a 
different diametric dimension than the diametric dimension of the face mask 
coUar to which the nebulizer tube to be attached. Hence, the present 
invention was intended to circumvent the problem of a direct tube connection 
between the face mask and the nebulizer given the differing diametric 
dimensions between the two items. Furthermore, the tubing which is 
presently in existence and utilized by practitioners in the art does not 
facilitate the movement of the patient during the nebulizer treatment and 
therefore, in many instances, the nebulizer is not maintained in an upright 
position and thereby diminishes the efi&cacy of the treatment. The current 
invention was designed to provide a tubing where interconnecting between 
the face mask and the nebulizer can occur and which permits the swivehng 
movement of the tube relative to the face mask, as weU as to provide tubing 
that has at least a partial memory so that it wiU remain in whatever position 
the practitioner moves the tubing depending on the positioning of the patient. 
Furthermore, given the fact that the tubing has a partial memory, it can 
assume virtually any position that the practitioner places the tubing in 
incident to the treatment. Hence, the positioning of the tubing is not limited. 

With regard to patent 5,357,945, while at first glance the reference would 
appear to be pertinent, nevertheless, it is submitted that certain points are 
clearly evident. From a view of figures 2, 3 and 4 of the drawings of the -945 
patent, it is dear that the tubing has the same diametric dimension at both 
ends of the tube. Hence, that tubing cannot be utilized in current practice for 
interconnecting a nebulizer with a face mask. As was indicated previously, 
the current state of the art is that the nebulizer tube fitting and the face 
mask tube fitting are not the same dimension. Hence, the tubing as disclosed 
in the -945 patent wiU not be capable of such interaction. 


It is further noted in the body of the patent that the tubing of the -945 patent 
can only assume three rest positions. This is specifically noted in column 5, 
in lines 29 through 34. As set forth therein, it clearly indicated that the 
invention specifically has only three rested positions and does not fireely 
swing or sway or otherwise flex and for this reason, the inventor used tiie 
expression '^semi-flexible''. As such, the tubing as disclosed in the -945 patent 
will not operate in the same manner as the tubing presented by the present 
invention. 

The claims as presented, attempt to highUght these differences in that the 
claims clearly require that the tube fitting as between the face mask and the 
tubing allows for the swivel movement of the tubing relative to the face mask, 
which accommodates the movement of the patient during nebulizer 
treatment, and further accommodates the different diametric dimensions as 
between the nebulizer tube fitting and the face mask tube fitting. Given 
these differences, which are deemed critical to the invention as presented 
herein, it is beheved that the teachings of the -945 patent remain prior art 
teachings and do not impact the inventive subject matter as presented 
herein. 

For the reasons set forth above, applicant submits that the inventive subject 
matter is now presented by the present claims clearly distinguishes over the 
art of record and that applicant submits that the subject matter is patentably 
distinguishable thereover. 

For the reasons set forth above, applicant earnestly solicits a notice of 
allowance. 
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Privacy Act Statement 


The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection 
with your submission of the attached form related to a patent application or patent. Accordingly, 
pursuant to the requirements of the Act. please be advised that: (1 ) the general authority for the 
collection of this information is 35 U.S.C. 2(b)(2); (2) furnishing of the infomiation solicited Is voluntary; 
and (3) the principal purpose for which the infonmation is used by the U.S. Patent and Trademark 
Office is to process and/or examine your submission related to a patent application or patent. If you do 
not fumish the requested infbnnation, the U.S. Patent and Trademark Office may not be able to 
process and/or examine your submission, which may result in termination of proceedings or 
abandonment of the application or expiration of the patent. 

The infomnation provided by you in this form will be subject to the following routine uses: 

1 . The infonnation on this form will be treated confidentially to the extent allowed under the 
Freedom of Infomnation Act (5 U.S.C. 552) and the Privacy Act (5 U.S.C 552a). Records from 
this system of records may be disclosed to the Department of Justice to determine whether 
disclosure of these records is required by the Freedom of lnformatk)n Act. 

2. A record from this system of records may be disclosed, as a routine use. in the course of 
presenting evidence to a court, magistrate, or administrative tribunal, Including discbsures to 
opposing counsel in the course of settlement negotiations. 

3. A record In this system of records may be disclosed, as a routine use, to a Member of 
Congress submitting a request involving an individual, to whom the record pertains, when the 
individual has requested assistance from the Member with respect to the subject matter of the 
record. 

4. A record in this system of records may be disclosed, as a routine use, to a contractor of the 
Agency having need for the information in order to perform a contract Recipients of 
infbnnation shall be required to comply with the requirements of the Privacy Act of 1974, as 
amended, pursuant to 5 U.S.C. 552a(m). 

5. A record related to an International Application filed under tfie Patent Cooperation Treaty in 
this system of records may be disclosed, as a routine use, to the International Bureau of the 
World Intellectual Property Organization, pursuant to the Patent Cooperation Treaty. 

6. A record in this system of records may be disclosed, as a routine use, to another federal 
agency for purposes of National Security review (35 U.S.C. 181) and for review pursuant to 
the Atomk: Energy Act (42 U.S.C. 218(c)). 

7. A record from this system of records may be disclosed, as a routine use, to the Administrator, 
General Services, or his/her designee, during an inspection of records conducted by GSA as 
part of that agenc/s responsibility to recommend improvements in records management 
practices and programs, under authority of 44 U.S.C. 2904 and 2906. Such disclosure shall 
be made in accordance with the GSA regulations goveming Inspection of records for this 
purpose, and any other relevant (/.e., GSA or Commerce) directive. Such disclosure shall not 
be used to make determinations about individuals. 

8. A record from this system of records may be disclosed, as a routine use, to the public after 
either publication of the application pursuant to 35 U.S.C. 122(b) or Issuance of a patent 
pursuant to 35 U.S.C. 151 . Further, a record may be disclosed, subject to the llmitetions of 37 
CFR 1.14, as a routine use, to the public if the record was filed in an application which 
became abandoned or In which the proceedings were tenninated and which application is 
referenced by either a published application, an application open to public inspection or an 
issued patent. 

9. A record from this system of records may be diseased, as a routine use, to a Federal, Stete. 
or k)cal law enforcement agency, if the USPTO becomes aware of a violation or potential 
violation of law or regulation. 


